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1. The Role of the Whigleblower in the Fight Againg Government Corruption

| have been asked to discuss with you today the conoept of whigtleblower
protection and the role it plays .in the fight agangt government corruption. | think it is
far to sy tha-without effective protections for whisieblowersany anti-corruption
eftort is doomed to fall because it denies those seeking to root out officd corruption the
mog vaduable source of information about its exigence-public employess

The pdlicies tha underlie whisleblower protection laws are dear. They are
desgned to foder an environment in which public employees fed free to publidy
disdlose misconduct thet they discover during the course of thar employment-through
public disclosure, the misconduct will be discovered and corrected. In addition, officid
misconduct will be deterred because the offenders will know that their actions will not
go undetected.

The theory is that public employessbecause of thar work-are uniqudy
Stuated to bring dtention to officdd corruptiontthey are vauable indruments of good
governmert.

At the same time, unlike private dtizens in a democracy, they are uniqudy
vulngrable to retdidion by the vary offidds and ingditutions whose corruption they have
disclosed. Al the one extreme, those officids have the power to teke awvay a
whisleblower’s livdihood and destroy their professond reputation. Or they can, in
more subtle ways make ther daly work lives misrable by isolating them or denying
them work assgnments and opportunities for advancement.

In the United States, we cdl these employeeswho risk their liveihoods to
bring misconduct to light-u whidleblowers” : The word itsdf is of rdatively recent
origin. It seems to have come into use sometime in the late 1960s or early 1970s Its
bass is dear-like a palice officer or soccer referee-a whisleblower makes a loud
naise to bring atention to a violaion of the laws or rules

| have been told on occasion thet in some cultures, there is a negdive
connotetion to blowing the whidlethat ancther name for a “whigleblowe” is
“informer. *  Informers, of course, ae generdly feared and disdained. But they ae
different from whisleblowers Informers att & the behest of offidds, and in thar own
Hf-interest. Whidleblowers generdly are viewed as anti-authoritarians who act in the
public interedt, often againg ther own df interes.



Our popular culture reflects the high eseam in which we hold whistleblowers-
In the United States. popular movies such as “Sarpico” and “Slkwood” have been made
about whisledlowers The films and popular literaure glorify the individud who takes
on the sysem a great parsond rik. In our culture such individuds are viewed as
heroes.

As | will now desribe our laws and legd inditutions Smilarly retlect the vaue
we give to whisieblowers

I The Role of the U.S. Office of Special Counsd in Protecting Gover nment
Whigtleblowers

My agency, the United States Office of Spedid Counsd (OSC), was established
about LO years ago, with one of its primary purposes the protection of whisleblowers.

a OSC wes edablished in the wake of wdl publicized dlegaions of
rediaion by federd agendes againg employees who publidy disdosed wasteful
goending and contract abusespaticulaly in the defense agencdies. A perception arose
tha employees fdt intimideted and, notwithstanding ther awareness of corruption and
offidd misconduct, would not go public for fear of losng ther jobs It wes fdt that

public employees needed legd protection and, moreover an advocate that could enforce
those protections

b. OSC's job is to recave complaints of retdidion, investigate them, and,
in appropriate cases, pursle legd remedies These incdude corrective action for the
injured employee (for example rendatement to ther jobs, backpay, and other forms of
compensation). The remedies OSC may seek d0 indude the disapline of agency
offidds who engage in such rediaion. An independent adjudicatory agency-me
Merit Sysgems Protection Board-resolves complaints tha OSC brings agang other
federd agendes with some opportunity for review in our federd courts

In addition, OSC ds0 saves as a channd for employees to anonymoudy
ddoxe offidd misconduct.  While each federd agency has an Office of Ingpector
Gengd tha is devoted to recaiving such disdosures, OSC has government-wide
juridiction. It can receive disclosures from any federdl employee and, in appropricte
cas, forward them to the heed of the rdevant federd agency for an investigation and
report which becomes a public document and is trangmitted to the Presdent and our
Congress.

c. We are an intereding sort of government agency because we are
independent of the executive branch. | was gppointed by the President, with the
goprovd of the U.S. Senate. But | do not sarve a the plessure of the Presdent. | have
a fixed term of five years and | can only be removed for misconduct or melfessance
My do&ff is composad largdy of carear federd employeses who have dvil savice
protections that prevent them from being subject to political contral.



The reason we are given this unigue daus is to ensure, as much as posshble, that
we oursglves will not be subject to influence or pressure when we conduct our
invedtigations or make prosecution decisons We mugt be able to advocate on behdf of
the lowest levd employee of a federd agency agand offidds a the highest levds
induding cabing saoretaries

We mug dso be abdle to take postions on bendf of whisieblowers that may be
difavored by other federd agendes. OSC, in fadt, recently took such a pogtion in a
cae before the Merit Sysgems Protection Board, in which we are arguing thet the
revocation of a security clearance is a “personnd action” and thdt, as such, a retdiaory
dearance revocaion may be found illegd by that Board.. In that case, we are being
opposed by our Depatment of Defense, Department of Justice and Intdligence
agendes, which bdieve that such nationd security rdated dedisons should never be
subject to third party review.

3. Whigleblower Protection Law
a. Employees Covered

The laws that OSC enforces cover the mgority of federd employees, induding those
in lav enforcement podtions. This indudes our cusoms sarvice, our border petral,
our drug enforcement adminigration and federd palice offices. Our juridiction does
not extend to certain agendes whose work is exdusvedy nationd security rdaed, or to
the FBI (which now has its own st of internd protections for whisleblowers).  Our
juridiction dso extends to dams made by applicants for federd jobs

b. Legal Protections Provided

The laws we enforce make it illegd to take a “personnd action” agand an employee
because the employee has made a protected disdosure: The law is intentiondly broad in
its definition of what sorts of disdosures are protected and in what condtitutes a
“personnd action. " It was aso written in such away as to meke it as easy as possble to
prove the rdaionship between the disdosure and the personnd action. It isfair to say
that the law was written to ensure that dl doubts are resolved in favor of protecting an
individud who makes a public disdosure

A protected disdoaure is the disdosure of any information that an employee
reesonably believes evidences a vidlaion of law, rule or regulaion, a gross wagte
of funds gross mismanagement, an abuse of authority, or a dgnificant and
specific danger to public hedth or sfety. A disdlosure can be made to any
person in order to be protected. It need not be made through some prescribed
channd. It is important that a disclosure need not be accurate in order to be
protectecHit is enough if the person meking it is acting in good fath and with a




reasonable belief in its accuracy. If protection depended upon accuracy, it would
dealy chill employess from meking disdosures

A personnd action is virtudly any employment rdaed decison thet has an
impact on an employee & the workdte.  Such actions range from removd to the
denid of promotions, detals or training opportunities  They indude geographic
reessgnments and even the aredtion of a hodile working environment.

Causation is shown by edablishing that an employee's protected disclosure was
a contributing factor in a personnd actionrwe do not have to show.that it was
digpodtive or even sgnificant. The contributing factor tet is important because
it is rady dear tha a personnd action was taken 0ldy for purposes of
retdiding. An employer can dmos dways aticulae legitimate reasons for a
personnd action. Those legitimate reesons may exig in conjunction with the
retdigiory motive  But because we want to resolve every doulbt in favor of the
whigleblower, the personnd action will be found illegd unless the employer can
provide dear and convindng evidence that he would have taken the same action
even if the employee had not engaged in protected activity.

C. The Complaint Process

The Office of Spedd Counsd investigates complants filed by employees
who dlege whisleblower retdiaion. In 1998, we recaived about 600
complaints dleging whisleblower retdiation.

Wh employ a gaf of professond investigators who have the power to compe
witness tesimony and the production of documents

We ds0 have the power to request a Say of a personnd action, before the
completion of our investigetion, where we have reasonadle grounds to bdieve
retdiaion has occurred. This is important because it engbles us to get quick
rdief for an employee who is threstened with irreparable harm.

Our atorneys review the invedigators reports to determine whether an
illegd personnd action has occurred. If we determine that it has, then | send a
letter to the head of the agency requeding voluntary corrective action.  If the
agency does not comply, then my office prosecutes the case. An evidentiary
hearing is hdd and a decidon issued by an adminidrative judge, with gopdlate
review by the Meit Sysems Protection Board (MSPB), a three member
adminigrative board. If the whisleblower does not prevail, he or she may teke
an goped to court. The agency, however, generdly has no right of apped.

If we do not believe that retdiaion has occurred, OSC will dose the case
That is not necessrily the end of the mater, however. Because it is SO important
to protect whidleblowers, the law provides that persons dleging whistleblower
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retdiaion can pursue an individud right of action before the MSPB dter they
have exhauded ther remedies before OSC.

As | mentioned earlier, OX has another important power-the power to seek
disaplinay action agang an agency offidd who has engaged in retdiation.
OSC may file a petition with the Merit Sysems Protection Board asking thet it
order disdpline agang such an offidd with sanctions as severe as removd from
federd employment. Our disciplinary action power is intended to deter and
punish  retdiation.

Condugon

In condugon, as | have described, providing legd protection to whistleblowers
Is a key component of any sysematic effort to root out corruption in government
inditutions. In the United States, we bdieve that our scheme of legd protections, in
conjunction with independent investigation and review of dlegaions of rediation,
provides whidleblowers with srong assurances agand retdiation and encouragement to
come forward and speek out in the public interest. While no sysem of whisleblower
protection is fool-proof, there is no quedtion that-in the aisence of any legd
protection--the public would lose the benefit of the surest source of information about
corruption: the government employee with the integrity and courage to reved it



	Index

